Australian Academy of Law

$10,000 Essay Prize for 2025

This year’s Academy of Law competition has been won by an essay that takes issue with the
formalism of the High Court in its 2024 landmark decision on vicarious liability.

In Bird v DP [2024] HCA 41 the High Court held that the Roman Catholic Diocese of Ballarat was
not vicariously liable for the actions of two assaults committed by an assistant parish priest upon
a young child because the priest was not an employee of the diocese. The Court held that in the
absence of an employment relationship it was not open to hold the diocese vicariously liable for
the sexual abuse committed by the priest.

The Academy of Law’s 2025 essay question asked whether Australia was out of step with other
common law jurisdictions on vicarious liability and whether legislative reform was needed:

Where has Bird v DP [2024] HCA 41 (‘Bérd’) left the law of vicarious liability in
Australia? How does it differ from the law in other common law jurisdictions?
Should there be a legislative response to Bzrd and, if so, what should be its scope?

Twenty-three essays were submitted and were anonymised before being sent to the judging panel,
which was chaired by former High Court judge, the Hon William Gummow AC KC with the other
two panel judges being Professor Emerita Barbara McDonald, The University of Sydney Law
School and Professor Prue Vines, University of New South Wales Law School.

The Panel said they had a difficult task to choose a winner out of a very strong field:

Overall, the standard of submissions was high, with varied and interesting analyses
on the foundations and theoretical justifications for vicarious liability, the practical
difficulties of achieving justice for the most vulnerable of victims in a range of
situations, both historic and modern, and the role of the legislature compared to
that of the judiciary. Many essays were based on extensive research and analysis of
both primary and secondary materials across a number of jurisdictions. The Panel
congratulates those who submitted essays on this difficult issue.

Ultimately, the Panel was of the view that the winning essay (view here) was ”Coming Home to
Roost? The Triumph of Formalism in Bird”.

The panel described how the winning essay analysed the reasoning of the High Court in Bird v DP
by comparison with earlier High Court cases and comparative common law jurisdictions:

The essay contends that the High Court in B#rd v DP continued to rely on a
formalistic distinction between employment and non-employment rather than
upon the fundamental concerns of control, responsibility and enterprise risk. In its


https://academyoflaw.org.au/
https://www.hcourt.gov.au/sites/default/files/eresources/2024/HCA/41.pdf
https://academyoflaw.org.au/wp-content/uploads/2025/10/Vicarious-Liability-and-the-Triumph-of-Form-in-Bird-Coming-Home-to-Roost-Gomes-and-Mohseni.pdf

analysis of the law in other common law countries, the essay, appropriately, draws
support from the Restatement (Second) of Agency, art 220(1). Overall, it is very
well written, and achieves a thoughtful and clear analysis of older and recent High
Court of Australia caselaw on vicarious liability.

As the panel noted, the winning essay rejects further common law development, opting instead
for legislative reform:

While arguing that the decision in Bérd v DP has prompted calls for the common
law to recognise a non-delegable duty in relation to intentional torts, the essay sets
out strong arguments as to why such a development would be unsatisfactory and
argues instead for a legislative reversal of Bsrd v DP. It proposes legislative reform
to build on the legislative reforms already made since the Royal Commission,
presenting cohesive and coherent arguments.

The authors of the winning essay were:

Mt Zachary Gomes: B Econ (Hons 1, University Medal), B Laws (Hons 1) (Syd); Gilbert & Tobin,
Sydney; and

Mr Aryan Mohseni: B Arts, B Laws (Hons I, University Medal) (Syd); Lecturer (part-time) in
Equity, University of Sydney Law School; Barrister, Eleven Wentworth Chambers.

A ceremony will be held in Sydney shortly to congratulate the winners.

The winning essay will be published in an upcoming edition of the Awstralian Law Journal.
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